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M s .  Ranae Truman 
Pennington County Clerk of Courts 
P. 0. Box 230 
Rapid City, S D  57709-0230 

Re: State of South Dakota v. Vince Finkhouse 
dlbla Eagle Excavcating 

Dear Ms. Truman: 

Enclosed for filing you will find an original Summons and Complaint in the above 
captioned matter. 

Very truly yours, 

Kara Van Bockern 
Staff Attorney 

KV:d k 
Enc. 
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500 East Capitol Avenue 
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Pennington County Sheriff's Office 
Attention: Civil Division 
300 Kansas City Street 
Rapid City, SD 57701 

(603) 773-3201 
(605) 773-3809 fax 

Transportation/Warehouse 
(605) 773-5280 

(605) 773-3225 fax 

Consumer Hotline 
1-800-332-1782 

Re: State of South Dakota v. Vince Finkhouse 
d/b/a Eagle Excavating 

Dear Folks: 

Enclosed you will find two copies of a Summons and Complaint in the above 
captioned matter. Please serve one copy of each on Vince Finkhouse d/b/a 
Eagle Excavating. The last known address we have for him is 4201 South 
Interstate 90 in Rapid City. Once you have completed service upon him, please 
send us your return of service and invoice and we will promptly remit. 

Very truly yours, 

Kara Van Bockern 
Staff Attorney 

KV:dk 
Enc. 



STATE OF SOUTH DAKOTA 
COUNTY OF PENNINGTON 

IN CIRCUIT COURT 
SEVENTH JUDICIAL, DISTRICT 

THE STATE OF SOUTH DAKOTA, * C N  * 
Plaintiff, * 

* 

VINCE FINKHOUSE, 
d/b/a Eagle Excavating, 

SUMMONS 

Defendant. * 

TO THE ABOVE NAMED DEFENDANT: 

You are hereby summoned and required to answer the Complaint of the above- 
named Plaintiff, which is herewith served upon you, and to serve a copy of your answer 
upon the subscribed at the South Dakota Public Utilities Commission, 500 E. Capitol 
Ave. Pierre, South Dakota 5750 1, within 3 0 days after service of t h~s  Summons and 
Complaint upon you, exclusive of the date of such service. You are further notified that 
if you fail to answer the Complaint within the time aforesaid, judgment by default may be 
rendered against ,you as requested in the Complaint. 

Dated this ay of October, 2006 at Pierre, South Dakota. 
.9 

Assistant Attorney General 
South Dakota Public Utilities Commission 
500 East Capitol Avenue 
Pierre, SD 57501 
Ph (605) 773-3201 
Fax (605) 773-3809 
Attorney for Plaintiff, 
South Dakota Public Utilities Commission 



STATE OF SOUTH DAKOTA 
COUNTY OF PENNINGTON 

IN CIRCUIT COURT 
SEVENTH JUDICIAL DISTRICT 

THE STATE OF SOUTH DAKOTA * C N  
* 
* 

Plaintiff, * 
* 

VS. * 
* 

VINCE FINTWOUSE, d/b/a Eagle * 
Excavating, * 

* 
Defendant. * 

COMPLAINT 

Plaintiff State of South Dakota, by and through its undersigned Counsel, for its 

Complaint states as follows. 

1. Plaintiff, the State of South Dakota ("Plaintiff') brings this action by and 

through the South Dakota Public Utilities Commission ("The Commission'), an agency 

of the state of South Dakota created by SDCL 49-1-8. 

2. Defendant Vince Finkhouse is a resident of Pennington County with a 

residence located at 4201 S. Interstate 90, Rapid City, SD 57703. Defendant is a sole 

proprietorship doing business as Eagle Excavating, an excavating company located at the 

same address. 

3. This action is brought pursuant to SDCL 49-7A-28 to recover the civil 

penalty accessed against Defendant by the South Dakota One-Call Board. 

4. The South Dakota One-Call Notification Board ("One-Call") is a board 

established by SDCL 49-7A-2. One-Call was established to provide a service through 



which a person can notify the operators of underground facilities of plans to excavate, 

and to request the marking of the facilities. SDCL 49-7A-2. One-Call has promulgated 

rules and procedures pursuant to SDCL 49-7A-4 to regulate the notification process of 

the above located at ARSD Article 20:25. 

5. One-Call, pursuant to SDCL 49-7A-17, has the authority to receive 

complaints against persons who violate provisions of SDCL chapter 49-7A and rules 

promulgated by One-Call and may, pursuant to SDCL 49-7A-18 and 49-7A-19, access 

civil penalties against persons found to have violated these laws. 

6. On July 1,2005, pursuant to SDCL 49-7A-17, One-Call received a 

complaint filed by Montana-Dakota Utilities Co. of Rapid City, South Dakota against 

Vince Finkhouse d/b/a Eagle Excavating of Rapid City, SD. 

7. Finkhouse failed to respond to the Complaint after notice was given 

pursuant to 49-7A-23 and 24. 

8. Pursuant to SDCL 49-7A-22 a five member panel was appointed by the 

Chairman of One-Call. The panel found probable cause existed to believe a violation of 

SDCL 49-7A-5 and SDCL 49-7A-12 occurred. 

9. A copy of the One-Call panel's recommendations was sent to the parties 

pursuant to SDCL 49-7A-27. Finkhouse, however, failed to respond to the 

recommendations. A hearing was, therefore, held as scheduled and appropriately 

noticed, on November 8,2005. 

10. Finkhouse was not at the hearing. At the conclusion of the hearing, One- 

Call believed Finkhouse did indeed violate SDCL 49-7A-5 and SDCL 49-7A-12. It 

further accessed civil penalties against Defendant in the total amount of Six Thousand 



Five Hundred Dollars ($6500.00). The complete One-Call decision is attached hereto as 

Exhibit A. 

11. The final decision of One Call was served on December 2,2005. Time for 

Defendant to appeal the decision of One-Call has, therefore, expired according to SDCL 

12. One-Call made a written demand to Defendant for payment of the civil 

penalties as required by SDCL 49-7A-33. The demand was sent to Defendant first class 

mail, a copy of said notice is attached hereto as Exhibit B. More than k r t y  (30) days 

have elapsed since the demand was sent and Defendant has failed to pay the prescribed 

civil penalties. 

13. One-Call requested the Commission bring an action in this court against 

Defendant to recover such penalty in accordance with SDCL 49-7A-28. 

WHEREFORE, Plaintiff demands judgment against Defendant as follows: 

1. For a monetary judgment in the amount of Six Thousand Five Hundred 

Dollars ($6,500) plus Plaintiffs costs, disbursements and statutory interest to the extent 

allowed by law. 

2. For such other and further relief as the Court may deem just and proper. 

Dated this 3 CI k y  of Octo 

- - 
Kara C. Van Bockern 
Assistant Attorney General 
South Dakota Public Utilities Commission 
500 East Capitol Avenue 
Pierre, SD 57501 
Ph (605) 773-3201 
Fax (605) 773-3809 
Attorney for Plaintiff, 
South Dakota Public Utilities Commission 



BEFORE THE SOUTH DAKOTA 
ONE CALL NOTIFICATION BOARD 

IN THE MATTER OF THE COMPLAINT FILED 
BY MONTANA-DAKOTA UTILITIES CO., RAPID 
CITY, SOUTH DAKOTA, AGAINST VINCE 
FlNKHOUSE DlBlA EAGLE EXCAVATING, 
RAPID CITY, SOUTH DAKOTA REGARDING 
FAILURE TO' PROVIDE PROPER 
NOTIFICATION AS REQUIRED BY SDCL 49- 
7A-5 AND.FAILURE TO NOTIFY DAMAGE TO 
UNDERGROUND FACILITY AS REQUIRED BY 
SDCL 49-7A-I2 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW; 

NOTICE OF ENTRY OF 
ORDER 

DECISION -i 

On July I ,  2005, pursuant to SDCL 49-7A-17, the South Dakota One-Call Board (Board) 
received a complaint filed by ~ontana-Dakota Utilities Co. of Rapid City, South Dakota (MDU) 
against Vince Finkhouse d/b/a Eagle Excavating of Rapid City, South Dakota (Finkhouse'). 
According to the complaint, Finkhouse hit a natural gas service line owned by MDU while excavating. 
The complaint alleged that Finkhouse: 1) failed to notify the One-Call System prior to commencing 
excavation; 2) failed to maintain a minimum clearance of .eighteen inches between a marked 
underground facility and the 'cutting edge of mechanical equipment; and, 3) failed to provide 
notification to the utility of damage to  an underground facility. . 

pursuant to SDCL 49-7A-23 and 49-7A-24, a copy of the complaint was forwarded to 
c ink house via certified mail sent on July I, 2005, advising him that that he must file an answer in 
writing by July 29, 2005. Return receipt indicated that Finkhouse signed for the notice on July 14, 
2005. No answer was filed by Finkhouse. Pursuant to SDCL 49-7A-22, a five member panel (Panel) 
was appointed by Kevin Kouba, Chairman of the Board, for the purpose of determining whether there 
was probable cause to believe there had been a violation of any statute or rule- of the Board. The 
Panel met on August 19,2005. Pursuant to SDCL 49-7A-25, the Panel determined by a unanimous 
vote that there was probable cause to believe a violation of SDCL 49-7A-5 and SDCL 49-7A-12 
occurred. The Panel also determined by a unanimous vote that there was no probable cause to 
believe a violation of SDCL 49-7A-8 occurred. 

With regard to the alleged violation of SDCL 49-7A-5, the Panel found there was probable 
cause to conclude that Finkhouse had violated SDCL 49-7A-5 by failing to provide advance 
notification prior to excavation to the South Dakota One Call System a s  required by statute. 
Pursuant to SDCL 49-78-1 8 and SDCL 49-7A-22, the Panel recommended a penalty of five hundred 
dollars ($500) for the alleged violation of SDCL 49-7A-5. 

With regard to the alleged violation of SDCL 49-7A-8, the Panel found there was no probable 
cause to conclude that Finkhouse had violated SDCL 49-7A-8 by failing to maintain a minimum 
horizontal clearance of eighteen inches between the marked underground facility and the cutting 
edge of the mechanical equipment. Pursuant to SDCL 49-7A-22, the Panel recommended dismissal 
of this allegation. 

EXHIBIT A 



With regard to the alleged violation of SDCL49-7A-12, the Panel found there was probable 
cause to conclude Finkhouse had intentionally violated SDCL 49-7A-12 by failing to provide 
notification to the operator of the facility or the One-Call Notification Center of damage to an 
underground gas  line. Pursuant to SDCL 49-7A-18, 49-7A-19 and 49-7A-22, . the Panel 
recommended a penalty of six thousand dollars ($6000) for the alleged violation of SDCL 49-7A-12. 

Pursuant to SDCL 49-7A-27, a copy of the Panel's recommendations was sent to the parties 
. on August 22,2005. On or about September7,2005, the Board received acceptance of the Panel's 

recommendations from MDU. The Board never received a response from Finkhouse in regards to 
the Panel's recommendations. 

A hearing was  held a s  scheduled on November 8,2005, at 1:30 p.m. (CST) in Room 413 of 
the State Capitol Building located at 500 East Capitol Avenue in Pierre, South Dakota. MDU was 
present and represented by counsel. Mr. Finkhouse was not present at the hearing. He failed to 
show up at the appointed time and place. MDU presented its evidence through the testimony of 

, Ronald E. Blum (Blum), a senior region engineer for the Black Hills region of MDU. The issue at the 
hearing was: I) whether Finkhouse failed to notif' One Call Systems prior to excavation in 
accordance with SDCL 49-7A-5; 2) whether Finkhouse failed to maintain a clearance of eighteen 
inches between a marked underground facility and the cutting edge of mechanical equipment in 
accordance with SDCC 49-7A-8; and, 3) whether Finkhouse intentionally damaged a gas  line and 
failed to notify the operator or the One-Call Notification Center in accordance with SDCL49-7~-12 by 
its failure to report damage of an underground facility at 16630 Elk Horn Road in Piedmont, South 
Dakota. 

At the conclusion of the hearing, a inotion was made by Mr. Ed Anderson, a Board memb.er 
'present at the hearing. Mr. Anderson moved that based on the testimony and the evidence 
submitted today the Board should adopt the recommendations in full of the Enforcement Committee 
a s  they were issued on August 15, 2005. ' (See attached Exhibit M). Mr. Steve Lehner, Board 
.member, provided a second to the motion. Chairman Kevin Kouba called for discussion on the 
motion. There was no discussion and a vote was taken of all the members present. There was a 
unanimous vote by all the members of the Board present at the hearing in support of the motion. 
Those.members present a t  the hearing for the vote included: Mr. Kevin Kouba, Mr. Steve Lehner, 
Mr. Todd Chambers, Mr. Gene Solseth, Mr. Jerry Schroeder, Mr. Rod Cundy and Mr. Ed Anderson. 
Chairman Kouba adjourned the hearing. 

Having considered the evidence of record and applicable law, the Board makes the following 
Findings of Fact, Conclusions of Law and Order. 

FINDINGS OF FACT 

1. Montana-Dakota Utilities Co. (MDU) of Rapid City, South Dakota, filed a complaint with 
the South Dakota One-Call Board (Board) against Vince. Finkhouse dlbla Eagle 
Excavating of Rapid City, South Dakota (Finkhouse). According to the complaint, 
Finkhouse damaged a natural gas service line owned by MDU while excavating. The 
complaint alleged that Finkhouse: 1) failed to notify the One-Call System prior to 
commencing excavation in violation of SDCL 49-7A-5; 2) failed to maintain a minimum 
clearance of eighteen inches between a marked underground facility and the cutting edge 
of mechanical equipment in violation of SDCL 49-7A-8 and; 3) failed to provide notification 
to the utility of damage to an underground facility in violation of SDCL 49-7/4-12. 



2. MDU presented evidence and exhibits to the Board through the testimony of Ronald E. 
.Blum (Blum), a senior region engineer in the Black Hills region for MDU. 

3. Blum testified that MDU agreed not to pursue the issue of the violation of SDCL49-7A-8. 
TR at 7-8. 

4. In February of 2005, MDU was  notified of a gas leak by the property owner at 16630 Elk 
Horn Road in Piedmont, South Dakota. TR at 9. A serviceman was immediately 
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dispatched to the location and determined that there was a significant amount of gas in 
the soil in the area. Id. 

5. A construction crew was then called to the site to excavate and repair the leak. TR at 10. 
Upon commencing excavation of the leak, the construction crew could hear gas escaping 
from the pipe. TR at 12. 

6. ~ h e ' c r e w  found that, "Upon inspection looking inside the pipe you can see  where the pipe 
was  penetrated. It was then repaired by somebody with electrical tape and then a rubber 
boot and three hose clamps." TR at 12; see also Exhibit A. 

7. Blum testified that a piece of excavating equipment damaged the pipe, possibly a 
backhoe based on the distance between the damaged areas. Id. 

8. Through an investigation, MDU learned that Finkhouse was responsible forthe damage to 
the pipe. TR at  17. MDU found that Finkhouse had installed the original water and water 
service lines to the neighborhood in and around 16630 Elk Horn Road in Piedmont, South 

, Dakota. Id. MDU also found that Finkhouse made a repair to a water leak at.16630 Elk 
Horn Road in Piedmont, South Dakota on December 23, 2004. Id. 

9. According to Blum, "the waterline crossed directly underneath the damaged area of the 
gas  line." Id. 

10. In the course of MDU's investigation, MDU found no valid locate tickets for 16630 Elk 
Horn Road in Piedmont, South Dakota. TR 18; see also Exhibit D. MDU hired One Call 
Locators Limited who does business a s  ELM Locating to do a ticket search. TR 19. 

11. ELM Locating found that, "Damage occurred at an earlier time. The damager is unknown 
but attempted to repair the damaged gas  line some time ago and it had been leaking. We 
did a ticket search for that address and did not have a valid locate request." Id.; see also 
Exhibit D. 

12. In the course of MDU's investigation, MDU also called Finkhouse. TR 20. In a 
conversation with Finkhouse, he admitted to digging at the location of 16630 Elk Horn 
Road in Piedmont, South Dakota, and he also admitted to digging without calling locates 
because he knew where the utilities were in that area. Id. 

13. Blum testified that MDU also called South Dakota One Call to see if any tickets had been 
issued to anyone at 16630 Elk Horn Road in Piedmont, South Dakota. TR 21. South 



Dakota One Call reported that there were no valid tickets issued to any excavator in that 
area. Id. 

14. MDU was never notified of the damage to the gas line until the leak was discovered by 
the property owner. TR 23. 

15. The ~ o a r d  finds Blum's testimony credible and finds that sufficient evidence exists to 
indicate that Finkhouse did not properly provide prior notification to the One Call System 
prior to excavation in violation of SDCL 49-7A-5 and that Finkhouse did not properly notify 
the operator of the facility of the damage to the gas line in violation of SDCL 49-7A-12. 

CONCLUSIONS OF LAW 

I .  The Board has jurisdiction over this matter pursuant to SDCL Chapter 49-7A, including 
49-7A-2,49-7A-4,49-7A-12,49-7A-17 through 49-7A-27, inclusive and SDCL Chapter 1- 
26. 

2. SDCL 49-7A-5 provides in part, that "No excavator may begin any excavation without first 
notifying the one-call notification center of the proposed excavation. . . . " 

3. The ~oard'finds that there is sufficient evidence to find that Vince Finkhouse violated: 
sDCL 49-7A-5 by failing to provide advance notice to the one-call notification center prior 
to excavating at 16630 Elk Horn Road in Piedmont, South Dakota. 

4. SDCL 49-7A-8 provides in part, that "Excavators shall maintain a minimum horizontal 
clearance of eighteen inches between a marked underground facility and the cutting edge 
of any mechanical equipment. . . ." 

5. The Board finds that there is insufficient evidence to find that Vince Finkhouse violated 
SDCL 49-7A-8. 

6. SDCL 49-7A-12 provides in part, that "the excavator shall immediately notify the operator 
of the facility, or, if unknown, the one-call notification center of such damage, dislocation, 
or disturbance." 

7. The Board finds that there is sufficient evidence to find that Vince Finkhouse violated 
.SDCL 49-7A-12 by not notifying the operator of the facility or the one-call notification 
center of damage to the natural gas service line at 16630 Elk Horn Road in Piedmont, 
South Dakota. 

8. The Enforcement Committee's findings of fact and ~onclusions of law along with penalty 
recommendations are fully adopted and incorporated herein by reference. (See Attached 
Exhibit M). 

It is therefore 

ORDERED, that the Board finds that Vince Finkhouse dlbla Eagle Excavating did violate 
SDCL 49-7A-5; and it is 



FURTHER ORDERED, that the Board finds that Vince Finkhouse dlbla Eagle Excavating did 
violate SDCL 49-7A-12; and it is . 

FURTHER ORDERED, that Vince Finkhouse fully comply with the Enforcement Committee's 
Findings of Fact and Conclusions of Law and penalty recommendations. 

NOTICE OF ENTRY OF ORDER 

PLEASE TAKE NOTICE that this Order was duly entered on the 2nd day of December, 2005. 
Pursuant to SDCL 1-26-32, this Order will take effect 10 days after the date of receipt or failure to 

' accept delivery of the decision by the parties. 

Dated at Sioux Falls, South Dakota, this 2nd day of December, 2005. 

CERTIFICATE OF SERVICE I 
H The undersigned hereby certifies that this document 

has been served today upon all parties of record in this 
docket. as listed on the docket service list, by facsimile 

I Date: ~ecembek&005 I1 

BY ORDER O F  THE SOUTH DAKOTA 
ONE-CALL BOARD: 7 

n 

n e r  'the Autho t and o n  e alf of the r 
Chairman cl 
LARRY ENGLERTH, Executive Director 



August 22, 2005 

-Jim Mann 
Montana-Dakota Utilities Co. 
PO Box'IOGO' . .. 
Rapid City, SD 57709 

Vince  inkh house F 

dba Eagle Excavating 
4201 S. Interstate 90 
Rapid City, SD 57703 

I 

Under the authority granted by SDCL 49-7A-22, the Enforcement Committee 
of the South Dakota One Call Notification Board met on August 19, 2005, to 

( '  . ! determine whether there is probable cause Po believe that violations had 
. . - occurred relative to  Complaint OC05-005 filed Montana-Dakota Utilities . 

Company against Vince Finkhouse, d ba Eagle Excavating. 

By a unanimous vote of the Enforcement Committee, the recommended % 

resolutions to. the alleged violations included in this cornplaint.were 
determined to be as follows: - .  

Complaint QCB5-88!5(A) 
Alleged Violation of SDCL 49-7A-5 Notification of Proposed Excavation 

The Co'mrnittee found there was probable cause that Vince 
Finkhouse, dba Eagle Excavating, had violated SDCL 49-7A-5 by 
commencing excavation at 16630 Elk Horn Road in Piedmont, 

, SD, without providing advance notification to the South Dakota 
One Call System as required by statute. ' 

The committee recomm.ends a penalty of five hundred .dollars 
($500.00) be assessed against Vince Finkhouse, dba Eagle 
Excavating for this violation. 

The committee also found that the conditions cited in,the 
complaint did not meet the requirement to assess additional 
penalties under SDCL 49-7A-19. 



Complaint OC05-005(B) 
Alleged Violation of SDCL 49-7A-8 - Marking 

A Violation of SDCL 49-7A-8 would require that an underground 
-facility was  marked prior to the excavation activity commencing 
for  an excavator to be  in violation of this statute. Therefore, the 
Committee found that  probable cause could notabe 
substantiated that  Vince Finkhouse, dba Eagle Excavating, had 
violated SDCL 49-7A-8 by excavating a t  16630 Elk Horn Road, 
Piedmont, S~ , .wi thout  maintaining a minimum horizontal 
clearance of eighteen inches between a marked underground 
facility and the  cutting edge  of any mechanical equipment a s  
required by SDCL 49-7A-8. 

Complaint OC05-005(C) 
Alleged Violation of SDCL 49-7A-12 Failure to provide notification of 
damage to a n  underground facility 

The Committee found there  was probable cause that  Vince 
Finkhouse, dba Eagle Excavating, had violated SDCL 49-7A-12 
by damaging an underground facility a t  16630 Elk Horn Road in 
Piedmont, SD, without provid.ing notice of the damage to  
Montana-Dakota Utilities o r  the South Dakota One Call Center. 

The committee recommends a penalty of one-thousand dollars ./ 
($1000.00) be assessed against Vince Finkhouse, dba Eagle 
Excavating for th i s  violation. . 

The committee.also found that the conditions cited in t h e  
complaint met the  requirement t o  assess additional penalties 
under SDCL 49-7A-19. 

The committee recommends an additional penalty of five- 
thousand dollars ($5000) for this violation. 

The findings and recommendation of the  Enforcement Committee a r e  
summarized on the  attached forms. 

Under SDCL 49-7A-27 either party may accept the recommendations of the 
Enforcement Committee or reject t h e  recommendations of the Enforcement 
Committee by requesting a formal hearing on any of the violations alleged in 
this complaint. Your decision should be reflected on the third page of the 
attachments with the header "Acceptance or Rejection by Parties. Please 
return the signed and dated form prior to the close of business on 
September 9, 2005 to: 

South Dakota One Call Notification Board 
1012 N .  Sycamore Avenue. 

Sioux Falls, S D  57110-5747 



~f both parties accept any of the resolutions, the South Dakota One Call 
Notification Board is required to  accept the resolutions and close that 
violation in the complaint. If either party rejects the Enforcement Committee 
resolution of any of t h e  alleged violations, the South Dakota One Call 
Notification Board will conduct a hearing as a contested case under Chapter 
1-26 to resolve the alleged violation in this complaint. Following this 
hearing, the Board shall either render a decision dismissing the violation in 
the complaint for insufficient evidence or shall impose a penalty pursuant to 
SDCL 49-7A-18 and/or SDCL 49-7A-19. 

Pursuant to SDCL 15-6-55, failure to answer any of the violations alleged in 
.this Complaint could result in a default judgment being issued against you. 
Appropriate liens and other legal collection actions could result. You are 
strongly urged to reply to this Notice in the time frame described 
above and to obtain the advice of counsel should you have any legal 
questions. 

~f you have any procedural questions relative to this complaint, please 
contact me at 605-339-0529 or by email at excdir@sdonecail,cam. I would 
request that you do  not contact any members of the South Dakota One Call 
Notification Board to  discuss this complaint. Since they may be involved in 
the Chapter 1-26 hearing to resolve of the complaint, they have been 
advised by legal counsel to not discuss any pending complaint before the 
.Board. 

Sincerely, 

Larry L. Englerth 
Executive Director 



ENf ORCEMENT COMMITTEE ACTION 
OCO5-005(A) 

Montana-Dakota Utilities Co. MS. Mince Finkhouse, dba Eagle Excavating 

Alleged Violation of SDCL 49-7A-5 Notification of Proposed Excavation 

Allegation is made by Montana-Dakota Utilities Ca. that Vince Finkhouse; dba Eagle Excavating, 
commenced excavation a t  16630 Elk Horn Road, Piedmont, SD, without providing prior notification to the 
South Dakota One Call System a s  required by SDCL 49-7A-5. 

response was received from Vince Finkhouse, dba Eagle Excavating relative to the  complaint filed. 

Prior to reviewing the complaint. and in view of t h e  fact that no response was received Ih-orn Vince 
Finkhouse, dba Eagle Excavating, the ~0mmi t t ee  reviewed the following process for notifying Vince 
Finkhouse, dba Eagle Excavating: 

Notification of t h e  Complaint was mailed to Vince Finkhouse, dba Eagle ~ x b v a t i n ~ ,  on July 7, 
20CS5. 
Carolyn Bunnell signed for the deliverp of the  complaint on July 14,2005. 
Vinse Finkhouse, dba Eagle Excavating, faited to respond within t h e  legal time frame (July 29, 
2005) 
Larry Englerth, Execuhve Director to  t h e  South Dakota One Call Notification Board, left messages 
for Mr. Finkhouse on Friday July 2gth and Saturday July 30~. . Mr. Finkhouse contacted Lany Englerth, Executive Director to the South Dakota One Calj 
Notification Board, on Monday August 1,2005 and discussed the  complaint process and agreed to 
file a response regarding th i s  complaint with the South Dakota One Call Notification Board by 
Friday August 5,2005. 
The South Dakota One Call Notification Board sent a letter on August advising Vince Finkhouse, 
dba Eagle Excavating of their failure t:o receive a response to the  complaint. 
Vince Finkhouse, dba Eagle Excavating, failed to meet the commitment to respond to the complaint 
and no response has been received at the time of the Enforcement Committee on August 19,2005. 

The Committee determined that  all appropriate steps had been taken to insure that Vince Finkhouse, dba 
Eagle Excavating, had the opportunity and notification to respond to this complaint within t h e  timelines 
established in SDCL 49-7A-23. 

In reviewing the  Complaint filed by Montana-Dakota Utilities Company, t h e  following items were noted: 
6 Complete Homebuilders had provided information that they had hired Vince Finkhouse, dba Eagle 

Excavating, to repair a leaking water service at th i s  address. 
Mr. Finkhouse had acknowledged t o  a representative of Montana-Dakota Utilities that he had done 
t he  excavation work at  this address. 

Based on the information noted above, the Committee found that there was probable cause that Vince 
finkhouse, dba Eagle Excavating, had violated SDCL 49-7A-5 without providing advance notice to the 
South Dakota One Call System. 



RECOM W EN DATI0.N 
OCO5-005(A) 

VIOLATION OF SOUTH DAKOTA SDCL 49-YA-5: 

The Committee found there-was probable cause that Vince Finkhouse, dba Eagle Excavating, had violated, 
SXL 49-7A-5 by commencing excavation at  16630 Elk Horn Road, Piedmont, SD, without providing 
advance notification t o  the South Dakota One Call System as required by statute. 

PROPOSED PENALBY FOR THZS VSOLATION AUTHORIZED UNDER SDCL 49-7A-18: 

The committee recommends a penalty of flve hundred dollars ($500.00) against Vince Finkhouse, dba 
Eagle Excavating, for this violation. 

PROPOSED ADDITIONAL PENALTIES FOR THIS VIOLATION AUTHORIZED UNDER SDCL 
49-7A-19: 

The committee found there was insufticient information provided to establish that the  excavation at this 
site was intentionally done without droviding notice to the South Dakota One Call Center. 

COMMENTS: 



.-.. 
ACCEPTANCE OR RE91ECYBON BY PARTIES 

i. COMPLAINT OC05=bbS(A) 

THE. ENFORCEMENT COMMlTf'EE OF THE SOUTH DAKOTA ONE CALL NOTXFSCATXOM BOARD HAS 
PROPOSED A RESOLUTXOPI TO THE VIOLATION ALLEGED I N  CQMPLAPNT NUMBER OC05-0()5(~). 

IF BOTH PARTIES INVOLVED XN T H E  COMPLAINT ACCEPT THE COMMITTEE! RESOLIITJO~ TO 
THE VIOLATICIN ALLEGED 3N CDMPMNT NUMFER 0605-0b)S(A), THE SOUTH DAKOTA OME 
CALL NOTIFICATXON BOmD IS PEWIRED BY SDeL 48-7A-27 TO AWEPT THIS AS FINAL 
RESOLUTION OF COMPLAIW O€05-005[A) - 
IF EITHER PARN'XNVOLVED XM THIS COMPLAINT REJECT THE CQMjMITTEE RESOLUTIQM TO 
THE V50LAnON MLEGED ZN COMPL~?AINT NUMBER OC05-005CA). THE SOUTH DAKOTA ONE 
CALL BioTTFICARON BOARD WILL SFT UP A HEARING TQ RESOLVE THE REJECTED R E S ~ ~ L U T ~ ~ M  
TO THE V'SOLATLOFII ALLEGED IN COMPLAINT NUMBER DCOS-W)S[A)I THXS HEARING SHAU 5E 
CONDUCED AS A COMTESTED.CA% UNDER CHAPTER 1-26. FOLLOWXNQ THE HEARING, THE 
 BOA^ SHALL ELTHEW RENDER A DECXSfON DISMSSXNG THE COMPLAZNT FOR INSUFFICXENT 
EVIDENCE OR SHALL IMPOSE A PENALW PWWANTTO THE PROVZSlONS OF SUCk 49-7A-18 
OR SDCk 49-7A-19. 

Tt) ACCEPT OR RERECT W E  AIE50LLmON OF THE AUEGE YIOLATHQNf YOU SHOULD ~ D M P L E ~ ~  
THE FOblSW3MC AND RETURN TO THE AD'DIRESS.BELOW PRXORTO THE CLOS€ OF BUSINESS - 
ON SEPTEMBER 9,2005,2005. 

SOUTH DAKOTA ONE WLNOTIPICATIOM BOARD 
1012 N. SYCAMORE AVENUE 

SIOUX FALLS, SD 571 $0-5747 

PURSUANT m SDCL 15-6-55, FAXLURE TO ANSWER THIS CUMPLAENT RESOLU~:OPB COULD 
RESULT IN A ~EFA'ULT 3UDGEMENT BEZNG ISSUED AGhZNST YOU. APPROPRIATE LIENS AND 
OTHER.EGBL COLLECTZDNI ACnOPlS COULD RESULT. 

OCQ5-00§(A) 

VfOfis,T~ON OF SDCE 49-78-5 WDTEFI4XTION OF PROPOSED EXCAVATION 

Z ACCEPT THE EE RESOLUTEON TO COMPLAZMY Be05-0iP5tA) V93UTXQN OF SDCL $9- 
?A-5 MUX%%.f C F PROPOSED EXCfiVAfiON. 

1 REJECT THE COMMIlTEE RESOLUTION. TO COMPLAINT QC05-005(A) VIOLATION OF SDCL 49- 
'7A-5 NOTIFICAnOH OF PROPOSED EXCAVATION AND RSQUEST.A HEARING TO RESOLVE THE 
VIOLATION ALLEGED IN COMPLAINT OCQ5-005[A). 

a 

Signature- Montana-Dakota UTiEitPes.Company Date - 



ENFORCEMENT COMMITTEE ACTION 
ocos-OOS(B) 

Montana-Dakota Ut i l i t i e s  Co. vs. Vi nce Finkhouse, d ba Eagle Excavating 

FINDINGS: 
.OCO5-005[B) 

Alleged Violation of SDCL 49-7A-8 Location of Underground Facilities - Marking 

Allegation is made by Montana-Dakota Utilities Co. that Vince Finkhouse, dba Eagle ~ x c a v a t i n ~ ,  excavated 
a t  16630 Elk Horn Road, Piedmont, SDj without maintaining a minimum horizontal clearance of eighteen 
inches between a marked underground facility and the  cutting edge of any mechanical equipment as 
required by SDCL 49-7A-8. . . 

NO response was received from Vince finkhouse, dba Eagle Excavating relative t o  the complaint filed. 

Prior to reviewing the  complaint, -and in view of the fact that no regponse was received from Vince 
Finkhouse, dba Eagk Excavating, t h e  committee reviewed the following process for notifying Vince 
Finkhouse, dba Eagle Excavating: 

Notification of the Complaint was mailed to Vince Finkhouse, dba Eagle Excavating, on July 7, 
2005. 
Carolyn Bunnell signed for the  delivery of the complaint on July 14, 2005. . 
Vince Finkhouse, dba Eagle Excavating, failed to respond within the legal time frame (July 29, 
2005) 
Larry Englerth, Executive Director to the South Dakota One Call Notification Board, left messages 
for Mr. Finkhouse on Friday July 29& and Saturday July 3oth. 
Mr. Finkhouse contacted Larry Englerth, Executive Director to the South Dakota One Call . 
Notification Board, on Monday August 1, 2005 and discussed the comp4aint process and agreed to 
file a response regarding this complaint with the South Dakota One Call Natification Board by 
Friday August 5,2005. 

a The South Dakota One Call Notification Board sent a letter an August 6" advising Vince Finkhouse, 
dba Eagle Excavating of their failure to receive a response to the  complaint. . Vince Finkhouse, dba Eagle Excavating, failed to meet the commitment to respond to the complaint 
and no response has been received a t  the  time of the Enforcement Committee on August 19, 2005. 

The Committee determined tha t  all appropriate steps had been taken to insure that Vince Finkhouse, dba 
Eagle mcavating, had the opportunity and notification to respond to this complaint within the timelines 
established in SDCL 49-7A-23. 

In reviewing the Complaint filed by Montana-Dakota Utilities Company, the following items were noted: 
Vince Finkhouse; dba Eagle Excavating, had not provided notification to the South Dakota One Call 
Center prior to the start of excavation at this address. 

s No locate request had been sent to Montana-Dakota Utilities Company relative to this excavation 
activity. 
The buried gas line was not marked prior to the excavation activity. 



RECOMMENDATION 

VIOLATION O f  SOUTH DAKOTA SDCL 49-7A-8: 

violation of S D C ~  49-7A-8 would require that an underground fadlity was marked prior to the excavation 
activity commencing for an excavator to be'in violation of this statute. Therefore, the Committee found 
that: probable cause could not b e  substantiated that Vince Finkhouse, dba Eagle Excavating, had violated 
SDCL 49-7~-8 by excavating at 16630 Elk Horn Road, Piedmont, SD, without maintaining a minimum 
horizontal clearance of eighteen inches between a marked underground faciiity and the cutting edge of 
any mechanical equipment as wqulred by SDCL 49-7A-8. 



ACCEPTANCE OR i2EJECTEOM BY PARTIES 
7-  . 

(... . 
COMPLAINT OC05-005[B) 

THE ENFORCEMENT COWMETTEE OF THE SOUTH DAKOTA ONE CALL NOTIFBCATION BOARD HAS 
P R O W ~ E D  A RESULUTIUN TO THE VIOLATION ALLEGED IN COMPLAINT NUMBER OC05-005 (B). 

K BOTH PBRTXES INVOLVED IN THIS COMPIAEMT ACCEPT THE COM WXTTEE WESOL~~T~OM TO 
,TSJE VIOLATION ALLEGED IN COMPLAPNT NUMBER OC05-O05{B), THE SOUT!H DAmTA ONE 
CAU MOTIRCATZON BOARD IS REQUIRED- BY SDCL 49-7A-27 TiO ACCEPT THIS AS FiMAI; 
RESOLUTIQN OF COMPLAINT OC05-OQ5[B)=. 

SF: E ~ E R  PAR'W XNVOliVED IN THZS COMPLAINT REJECT ?HE COMMITTEE R E S o L t r r r o ~  TO ' 

WE VZDLATION ALLEGED IN CQMPLAIMT NUMBER OCO5-00S{B). THE SOUTH DAlCOPA ONE 
CALL NoTIFXCATION BOARD WILL SET UP A HEARING TO RESOWE THE ~ R ~ E C T E ~  RESOLUTEON 
TO W E  VlOtATION ALLEGED IN COWhASNT NUMBER O C [ P ~ - ~ O ~ ( ~ B } .  THIS HEARZNG SHALL BE 
CONDUCTED AS A CONTESTED CASE UNDER CHAPTER 1-26. FOLLOWING THE HEARING, THE 
BOARD SHALL EITHER REBIDER A DECISION DPSMSSSING THE COIUIIPLAENT FOR INSlPFFltCIEW 
EVIDENCE OW SHALL IEMPOSE A PENALTY PURSUANTTO THE PROVHSX0NS OF SDCb 49-7~-y,s 
OR SDCL 49-?A-29. 

-./ 

To ACCEPT OR REJECT THE RESOLUTION OF THE ALLEGE VEQLAPfOM, YOU SHOULD & M P & E ~  
THE IFOLLQWIHG AND R E N R N  10 THE ADDRESS BELOW PIUOR 70 THE CLOSE OF BUSTNESS 
OM ~EP'PEMBER 9,2865,2005. 

SIOUTH DAKOTA OME CALL NOTIF ICiATZOPJ BOAtPD 
1062 M. SYMOISE AVENUE 

SXOUX FALLS, SB 57110-5Y47 

.pUR$UMT TO SDCL 15-6-55, FAILURE TO ANSWER THIS COMPLAINIT RESOLUT3CON COULD 
RESULT EN A DEFAULT JUDGEMENT BEfMG JSSUED AQr9lhlST YOU. APPROIPRarP7E LIENS 
OTHER LEGAL COLLECTZON ACTIONS COULD RESUL'P. 

nOLAT'bON OF SDCL 49-7A-8 Location of ~ndergrourmd Fadllitles - MarWrmg 

f ACCEPT THE CO 
7A-8 LocabPo FacFllties - Marking. 

7/7/25 
Date 

I REJECT THE COMMIlTEE RESDLUTXOPQ TO COMPLAINT OC05-005[B) VIOLATION OF SDCL 49- 
7A-8 Location of Underground Facilities - Marking AND REQUEST A HEARZMG TO RESOLVE THE 
VPOtBTSC61V ALLEGED IN COMPLAINT OC05-W)5[B). 

- Signature - Montana-Dakota UtJIlties Company Date 



ENFORCEMENT COMMITTEE ACTION 
OCO5-005(C) 

Montana-Dakota UtiPities CO. vs. Vince Finkhouse, dba Eagle Excavating . 

FINDINGS: 
OCOS-#5(C) 

Alleged Violation of SDCL 49-7A-12 ~otificatio* of ~arnage to Underground Facility 

Allegation is made by Montana-Dakota Utilities Co. that Vince Finkhouse, dba Eagle Excavating, while 
excavating a t  16630 Elk Horn Road, Piedmont, SD, damaged an underground gas line and failed to notify 
Montana-Dakota Ut i l i t i es  o r  the South Dakota One Call Center as required by SDCL 49-7A-12. 

NO response was received from Vince Finkhouse, dba Eagle Excavating relative to the complaint fiied. 

Prior to reviewing t h e  complaint, and in view of the  fact that no response was received from Vince 
Finkhouse, dba Eagle Excavating, the  committee reviewed t h e  fotbwing process for notifying Vince 
Finkhouse, dba Eagle Excavating: . Notiffcation of the Complaint was mailed t o  Vince Finkhouse, dba Eagle Excavating, On July 7, 

2005. 
a Caroiyn Bunnell signed for  the delivery of the  complaint on July 34, 2005. 

Vince Finkhousg, dba Eagle Excavating, failed to respond within the fegaJ time frame (July 29, 
. 2005) 

Larry iEnglertli, Executive Director to the South Dakota One Gail Notification Board, left: messages 
for Mr. Finkhouse on Friday July 2gfi and Saturday July 30'. . Mr. .~jnkhouse contacted Mny Englerth, Executive Director. ito the South Dakota One Call 
.Notification Board, on Monday August 1,2005 and discussed t h e  complaint process and agreed to 
file a response regarding this complaint with the  South Dakota One Call Notification Board by 
f riday August 5,2005. 
The South Dakota One Call Notification Board sent a letter on August 6'h advising Vince Finkhouse, 
dba Eagle Excavating of their failure t o  receive a response to the complaint. 
~ince'Finkhouse, dba Eagle Excavating, failed to  meet the  commitment to respond t o  the  camplain.t 
and nq response has been received at the time of the Enforcement Committee dn August 19,2005. 

The Committee determined tha t  all appropriate steps had been taken to  insure that Vince Finkhouse, dba 
Eagle Excavating, had the opportunity and notification to respond to this complaint within the timelines 
established in SDCL 49-7A-23. 

In reviewing the Complaint filed by Montana-Dakota Utilities Company, the following items were noted: 
Complete Homebuilders had provided information that they had hired Vine  Finkhouse, dba Eagle 
Excavating, to repair a leaking water service a t  this address. 
Mr. Finkhouse had,acknowledged to a reprkentative of Montana-Dakota Utilities that  he had done 
t h e  excavation work a t  this address. 
During this excavation, damage had occurred to an underground gas line owned and operated by 
Montana-Da kota Utilities Company a t  16630 Elk Horn Road, Piedmont, SD. 
Vince Finkhouse, dba Eagle Excavating, had faifed to notify Montana-Dakota Utilities Company or 
the  South Dakota One Call Center of this damage. 
Vince Finkhouse, dba Eagle Excavating had attempted to repair t h e  damage to the underground 
gas line at 16630 Elk Horn Road, Piedmont, SD. 

Based on the information noted above, the Committee found there was probable cause that Vince 
Finkhouse, dba Eagle Excavating, while excavating at 16630 Elk Horn Road, Piedmont, SD, had damaged 



a n  underground gas line and failed to  notify Montana-Dakota Utilities or the South Dakota One Call Center 
as required by SDCL 49-7A-12. 

RECOMMENDATION 
9c05-005~C) 

VIOLATION OF SOUTH DAKOTA SDCL 49-7A-12: 

The Committee found the re  was probable cause that Vince Finkhouse, dba Eagle Excavating, while ' 
excavating a t  16630 Elk Horn Road, Piedmont, SD, had damaged an  underground gas line and failed to  
notify Montana-Dakota Utilities or  t h e  South Dakota One Call Center as required by SDCF 49-7A-12. 

PROPOSED PENALTY FOR THIS VIOLATION AUTHORIZED UNDER SDCL 49-7A-18: 

 he committee recommends a penalty of one-thousand dollars ($1000) against Vinca Finkhouse, bba 
Eagle Excavating, for this violation. 

PROPOSED PENALTY FOR THIS VXOLATION AUTHORIZED UNDER SDCL 49-78-19: 

 he committee determined that  t h e  conditions identifled in this complaint clearly indicate that  SDCL 49- 
78-19 applies to this vidlation. 

3~ addition to  the previously identified penalty under SDCL 49-?A-18 t h e  committee recommends an 
:additional penalty of five-thousand dollars [$5000) against Vince Finkhouse, dba Eagle Excavating for Phis 
.violation. 



THE ENFORCEMENT COMMmEE OF THE SOUTH D A K C ~  ONE CALL NOTlFICATION BOARD HAS 
PROPOSED A RESOLUTION TO THE VIOLATIOM ALLEGED I N  COMPLAINT NUMBER O C Q ~ - ~ O ~ C ] .  

IF BOTH PARTEES ZNVOLVED IN THIS COMPLaNTACCEPTTHE COMMHT+EE RESOL!J~$N TO 
THE VIOLATION ALLEGED IN COMPLAINT NUMBER OC05-005tC) , THE SOLIT* DAKOTA ONE 
WL NOTJCFLCATJLON BOARD ZS REQUIRED BY SDCL 49-?A-27 TO ACCEPT THXS A§ FINAL 
RESULUTI~M OF COMPLAINT OC05-006(C) . 
SF EITHER PARTY EMVOLVED I N  THIS C€lMPLdINT REJECT THE CDMMZlTEE RESOLUTICPQ 70 
THE VXOLATION A U G E D  IN CClMPUW'+JT NUMBER OC05-005(C). THE SOUTH BAKi3TA ONE 
&ALL NOTIFICAnOM I3OAR.D WILL SET UP A HEARING TO RESOLVE THE RE3ECFED RESOWTIO&U 
TO mE VXCPLATXOPI ALLEGED ZN COWPLA'XNT NUMBER OCa5-005{C). THIS MEARTNG SH&LL BE 
CONDUCTED AS A CONTESTED CASE UNDER CHAPTER 1-26. FOLLQWXNO THE HEARING, THE 
BOdRD SHALL ETTHER RENDER A DECISTOM DISRXSSINQ THE COMPLAIN7 FOR INSUFFICIENT 
MDENCE OR SHALL IMPOSE A PENALTY PWRSUANT'TO THE PRhlMSZLlRlS OF SDCL 49-7A-18 
OR SDCL 49-?A-19. 

wd ACCEPT OR REJECT THE RESOLW3[8N OF T)1E J&&IEG% VgOLATSOM, YOU SHOULD COMPLETE 
' 

THE fQkbOWXMG AND RETURN TO THE ADDRESS BELOW PRZOW TO THE C L O S  OF BUSINESS 
ON SEPTEMBER 9,2005,2005. 

SOUTH DA#OTA ONE CALL HCJTIFECA'lI0N BOARD 
1032-PI. SYCAMORE AVEIdlsE 

SIOUX FALLS, SD 57620-5743 

P.URSUAHT TO SDCL 15-43-56, FAILURE 70 ANSWER THI6 COMPEPlXMT RESOLU+fl4FI COULD 
RESULT 3M A DEFAULT JUDGEMEW BEING ISSUED AGAINST YOU, APPROPRIATE LTENS AND 
0mER LEGAL COLLEGDON ACTEONS C ~ U L D  RESULT. 

WOLcaBXQN OF SDCL 49-7A-12 MORF5CATION OF PROPOSED EXCAVATION 

r / I  . F - - H  

re - Montana-Dakota UtSIIt4es Company Date 

I ~ J E C T  THE COMMITi'EE RESOLUTION TO COMPLAINT OC05-005(C] VIOLATION OF SDCL 49- 
7A-12 NOTIFICATION OF PROPOSED EXCAVATION AND REQUEST A HEARING TO RESOLVE f HE 
VIOLATIOFI ALLEGED IN COMPLAINT OC05-005(C). 

?-- 
Signature - Montana-Dakota Utilities .Company Date 



January 10,2006 

Bob Sahr, Chair 
Dustin Johnson, Vice-Chair 
Gary Hanson, Commissioner 

Vince Finkhouse 
d/b/a/ Eagle Excavating 
4201 S. Interstate 90 
Rapid City, SD 57703 

L. RE: In the Matter of the Complaint filed by Montana-Dakota Utilities Company against 
Vince Fin khouse, d/b/a Eagle Excavating 
OCOS-005 

r 

SOUTH DAKOTA 
PUBLIC UTKITIES C O M ' S S I O N  

5 00 East Capitol Avenue 
Pierre, South Dakota 57501-5070 

W W W . ~ U C . S ~ . ~ O V  

. . 

Mr. Finkhouse: 

Capitol Office 
(605) 773-320 1 

(605) 773-3 809 fax 
. 
Transportation/Warehouse 

(605)773-5280 
(605) 773-3225' fax 

Consumer Hotline 
1-800-332-1782 

On December 5, 2005 the South Dakota One Call Board found against you and in favor 
. of Montana-Dakota Utilities in the  above referenced matter. In the proceeding the  One 

Call Board imposed a$6,500 penalty on you. A copy of the Board's findings and order 
are attached. The Board is demanding payment of that fine pursuant to  SDCL 49-7A-33. 
YOU have thirty days (30) from the date of this letter to make payment otherwise suit will 
be brought against you for recovery of the  penalty. If you have any questions or  
concerns please feel free to  contact me. 

Director 

Enclosure 

Cc: Sara B. Greff, PUC Staff Attorney 
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Origin ZIP Code: 57501 City: PIERRE State: SD 

Class: First Class 
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2006 in RAPID CITY, SD 57703. It is being returned if appropriate . .' 

information is available. .-. . 
( Go> i 

Track & Confirm by email 
.- 

Get current event information or updates for your item sent to you or others by email. ! Ga- 1 

POSTAL INSPECTORS site map contact u s  government services jobs National & Premier Accounts 
Preserving t h e  Trust Copyright 0 1999-2004 USPS. All Rights Reserved. Terms of Use Privacy Policy 


